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Abstract

1. Introduction

In Islamic jurisprudence, the termination of a sales contract necessitates the
restitution of exchanged properties to their original owners, as the contractual
basis for their transfer no longer exists. A legal complexity arises when, after
such termination but prior to the return of the property, the subject matter is lost.
Determining who bears the liability for this loss becomes a contentious issue:
should it be the party currently in possession or the rightful owner awaiting the
return? Additionally, the question extends to whether the initiating party of the
contract termination influences this liability. This topic is further complicated by
the lack of consensus among Islamic scholars, particularly within Sunni
jurisprudence, and the limited discourse available in Iranian legal scholarship.

2. Research Question

The central question this study addresses is: Who is liable for the loss of the
subject matter of a sale after contract termination but before its return in Islamic
law? Sub-questions include:
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Does the nature of the loss—actual versus constructive—affect the
determination of liability?

How does the initiation of contract termination by either party influence the
allocation of responsibility for the loss?

3. Research Hypothesis

The working hypothesis suggests that if the possessor of the property did not
initiate the contract termination, they are not liable for the loss until the owner
demands its return. In contrast, if the possessor is the one who terminates the
contract, they are obligated to return the property promptly. Failure to do so
constitutes negligence, making them liable for any subsequent loss. The
distinction between actual and constructive loss is also hypothesized to impact
the determination of liability, with different legal implications for each scenario.

4. Methodology & Framework, if Applicable

This study adopts a doctrinal research methodology, focusing on an analytical
examination of primary Islamiclegal sources, with particular emphasis on Sunni
jurisprudence. By scrutinizing classical Islamic jurisprudence texts and
contemporary scholarly interpretations, the research aims to delineate the
principles governing liability in cases of post-termination loss. The framework
involves a comparative analysis between various Sunni schools of thought and
Iranian legal perspectives to identify commonalities and divergences.

5. Results & Discussion

The analysis reveals that the issue of liability for the loss of the subject matter
after contract termination in Islamic law is complex and multifaceted, with
significant variations based on the circumstances surrounding the termination.
The prevailing opinion among Islamic jurists posits that the possessor of the
property is generally liable for its loss unless they retain the property with
explicit permission from the owner or a religious authority. Post-termination,
such permission is typically absent, suggesting that liability would naturally fall
upon the possessor.

However, this general rule does not sufficiently account for the nuances of
different termination scenarios. A critical distinction emerges between cases
where the possessor initiates the termination and those initiated by the non-
possessor. When the possessor terminates the contract, they have a clear
obligation to return the property to the original owner within a reasonable
timeframe. Failure to do so constitutes negligence, rendering them liable for any
subsequent loss. This obligation is grounded in the principle that the possessor,
by choosing to terminate the contract, must ensure that the property is restored
to its rightful owner without undue delay.

Conversely, when the non-possessor initiates the termination, the dynamics
of liability shift. Despite the unilateral and declaratory nature of contract
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termination in Islamic law, the possessor may remain unaware of the
termination until properly informed. Imposing immediate liability on the
possessor in such cases would conflict with the legal maxim that one cannot be
held accountable without prior notification. This principle is supported by
Article 631 of the Iranian Civil Code, which underscores the necessity of
informing the possessor to establish liability. Until notification occurs, the
possessor may reasonably consider themselves the lawful owner and might
engage in actions that inadvertently lead to the property's loss.

The nature of the loss—whether actual or constructive—also plays a
significant role in determining liability. In instances of actual loss, where the
property is genuinely destroyed, the question of liability hinges on the
possessor's knowledge and actions following termination. If they were aware of
the termination and failed to act accordingly, they bear responsibility. In cases
of constructive loss, where legal barriers prevent the owner from reclaiming the
property, similar principles apply. The possessor's duty to facilitate the return
of the property becomes paramount once they are informed of the termination.

Furthermore, the study highlights the importance of timely action in
mitigating liability. The possessor's promptness in returning the property after
being notified of the termination is crucial. Delays can result in increased risk of
loss and, consequently, greater liability. This emphasis on timely restitution
aligns with broader Islamic legal principles that prioritize justice and the
protection of property rights.

The divergent views among Sunni jurists on this matter underscore the need
for a nuanced approach. Some scholars advocate for the immediate imposition
of liability on the possessor post-termination, while others recommend a more
measured application based on the possessor's awareness and actions. This lack
of consensus suggests that a one-size-fits-all ruling is inadequate, and each case
must be assessed on its specific circumstances.

6. Conclusion

The study concludes that liability for the loss of the subject matter after contract
termination cannot be uniformly assigned to the possessor without considering
the context of the termination and the possessor's knowledge thereof. While the
default position in Islamic jurisprudence places responsibility on the possessor
in the absence of the owner's permission, this must be tempered by principles of
fairness and justice inherent in Islamic law.

When the possessor initiates the termination, they are obligated to return the
property promptly, and failure to do so justifies holding them liable for any loss.
This requirement ensures that the possessor does not unjustly benefit from
retaining the property and aligns with the ethical standards prescribed in
Islamic teachings.
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In cases where the non-possessor terminates the contract, liability depends
on the possessor's awareness of this action. It would be unjust to hold the
possessor accountable for losses occurring before they are informed of the
termination, as they may have acted under the legitimate belief of ownership.
Once notified, however, the possessor must take immediate steps to return the
property, and any negligence thereafter renders them liable.

Overall, the study advocates for a differentiated approach that considers who
initiated the termination, the possessor's knowledge and actions, and the nature
of the loss.

Keywords: Contract Termination, Loss of Subject Matter, Return of
Considerations, Custodial Liability, Possessory Liability.
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